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How Will Britain's Bribery Act Affect Businesses in Latin America?

Britain's Bribery Act—what

some legal analysts have called

"the most drastic and far-reach-

ing anti-bribery measure in the
world"—went into effect in July, aiming to
provide a modern legal framework to com-
bat bribery in Britain and internationally.
The law stiffens penalties and significant-
ly broadens the scope of its jurisdictions
worldwide, including individuals and
companies in Latin America. What are the
implications of the Bribery Act for busi-
ness in Latin America and the Caribbean?
Will the law prove to be a "workable"
solution to corruption in a globalized
economy, and what are its shortcomings?
How are countries of the region changing
their own bribery laws in order to work
better with the British legislation?

Regina Kuchle, legal affairs and

intellectual property director at

AstraZeneca Mexico & Latin

America: "Bribery thrives on lack
of integrity and corporate greed, and it is
believed that extraterritorial control over
the actions of foreign actors can play a sig-
nificant role in reducing corruption that
local laws seem hardly to dent. While the
U.K. Bribery Act regulates the conduct
British nationals have on American soil, it
may also hold local anti-corruption prac-
tices to a new international model advocat-
ing for stricter prevention. Whether Latin
American governments succeed in improv-
ing anti-corruption policies, multinational
corporations with links to the United

Inside This Issue

Kingdom no longer have the luxury of
time. The Act's jurisdictional authority,
with discretionary powers to investigate
and indict corporations whose actions take
place thousands of miles away, turns
bribery control into an immediate business
concern in Latin America. Of greatest sig-
nificance is Section 7, which introduces an
offense: failure of corporations to prevent
bribery on its behalf. Corporations may
face competitive disadvantages as they are
now required to establish procedures to
prevent corruption, conduct bribery risk

Continued on page 3

Pérez, Baldizon Headed
to Runoff in Guatemala

Retired general Otto Pérez Molina and
businessman Manuel Baldizén will face
off in the second round of Guatemala's
presidential election Nov. 6. With 95 per-
cent of the votes counted Monday, Pérez
and Baldizon were the top finishers in
the first round. See story on page 2.

File Photos: Patriot Party, Baldizon campaign.
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Sao Paulo Court Halts
Airport Expansion

A court ruled Monday to halt con-
struction on a new terminal at
Guarulhos airport in Sao Paulo, say-
ing that the airport authority
Infraero had awarded a contract
without a bidding process, Reuters
reported. Judge Louise Vilela called
it a "dangerous precedent” to allow
public works projects without fol-
lowing bidding rules for the sake of
urgency. The country is struggling
to complete billions of dollars of
infrastructure projects before the
World Cup in 2014 and Olympic
Games in 2016.

Interjet Considering
Takeover of Mexicana

Mexican airline Interjet said on
Monday that it is evaluating the
possibility of taking over Mexicana,
which stopped flying last year,
Reuters reported, citing the head of
Interjet's board of directors, Miguel
Alemdn Velasco. Interjet called off a
planned initial public offering earli-
er this year, but the company has
significant plans for expansion. In
January, it signed a contract for 15
aircraft to expand operations.

Mining Companies Eyeing

$50 Bn in New Peru Investment
Mining companies operating in
Peru are seeking to invest $50 billion
in new mines and other expansion
projects, the country's state-run
news service Andina reported
Monday. Peru's Mines and Energy
Ministry previously forecast about
$42 billion in investment this decade
in the sector. The largest projects
include Xstrata's $4.2 billion Las
Bambas copper project in the
Apurimac region and the Minas
Conga gold project in Cajamarca,
which is 51.35 percent owned by
Newmont Mining.
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Pérez Finishes First in Guatemala,
Runoff Scheduled for November

Otto Pérez Molina, a retired general heav-
ily involved in Guatemala's civil war and
formulating the 1996 peace accords that
ended it, finished first in the Central
American country's presidential race, but
he lacked enough votes to avoid a runoff,
election officials said Monday, The New
York Times reported. With 95 percent of
the votes from Sunday's balloting count-
ed, Pérez won 36 percent of the vote,
short of the 50 percent plus one needed
for a first-round victory. Businessman
Manuel Baldizén, with 24 percent of the
vote, also appeared to be headed to the
runoff. Eduardo Suger, an academic who
established a chain of private universities,
was in third place with 16 percent of the
vote. The second round is scheduled for
Nov. 6. The failure of Pérez, 60, to win in
the first round suggested that some voters
had concerns about his military past or
that Baldizén's campaign had resonated

€€ We will win again and
win by a strong margin. »

— Otto Pérez Molina

with more voters than expected, the
newspaper reported. But early Monday,
Pérez expressed confidence in his chances
in the runoff, saying "we will win again
and win by a strong margin." The election
was relatively peaceful as compared to the
2007 presidential vote, which was marred
by violence. Still, dozens of candidates for
local and national legislative offices were
killed during the campaign and looters on
Monday ransacked a city hall west of
Guatemala City, accusing the mayor of
fraudulently ~ winning  re-election.
Campaign spending also reached an all-
time high because drug cartels have
boosted financing of candidates, experts
have said.

Mexico Seeking to Boost
Overseas Borrowing in 2012

Mexico's government wants to increase its
foreign borrowing next year after raising
$3 billion this year from overseas offer-
ings, more than any other Latin American
country, Bloomberg News reported today.
The administration of
President Felipe
Calderén is asking
lawmakers to increase g
net external debt by ¥
$7 billion next year,
from the $5 billion
increase it received
this year. Nations Calderon
including Brazil and File Photo: Mexican
Colombia have Government.
curbed international

debt offerings in order to hold down their
currencies, but Mexico has gone to inter-
national markets three times this year,
taking advantage of low borrowing costs
in the United States, in an effort to boost
foreign reserves. Since 2009, Mexico has
sold $15 billion of bonds in foreign mar-
kets. Few "high-quality sovereign debt"
issues from developing nations will boost
demand for bonds from Mexico, Jeremy
Brewin of Aviva Investors in London told
Bloomberg News. "The appetite for exter-
nal sovereign debt is quite robust so for
Mexico to issue an extra $7 billion, I don't
think that'll be a challenge," added
Brewin, who helps manage approximately
$3.5 billion in emerging-market debt.
Mexico's benchmark dollar bonds due in
2020 have had a 92-basis-point decline in
their yields this year to 3.57 percent. That
is 1.80 percentage points higher than
those of U.S. Treasuries with a similar
maturity and one basis point higher than
the yields of Brazilian bonds. The interna-
tional debt issues are aiding Mexico in
building foreign reserves. Its level of for-
eign reserves dropped 11 percent in one
week alone during the global financial
crisis. Reserves grew to $137 billion on
Sept. 2 from $75.1 billion in October
2008. At that point during the global cri-
sis, Mexico was selling dollars in order to
stem declines in the peso.
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Ecuador State Fund in Talks to
Manage $200 Million Bond Sale

The banking unit of Ecuador's state-run
pension fund is discussing management
of a $200 million bond sale with banks
including Citigroup and JPMorgan
Chase & Co., Bloomberg News reported
Monday. Proceeds of the sale, which is
planned for next year, would be used for
spending on infrastructure projects as
well as for lending to members of the
pension fund's banking arm, Banco del
Instituto Ecuatoriano de Seguridad
Social, or BIESS. However, BIESS said the
banks it is in talks with are recommend-
ing an "impossible" interest rate of 12
percent, the chief executive officer of
BIESS, Efrain Vieira, told Bloomberg
News in an interview in Quito. BIESS
wants an interest rate of no more than 9
percent, he added. The bonds would be

€€ The sale would allow
Ecuador to reintegrate with
international markets.?”

— Efrain Vieira

the first of an Ecuadorean government
agency since the country defaulted on
$3.2 billion of debt in 2008. Banks are
seeking higher yields because of the per-
ception of risk in Ecuadorean investment,
said Vieira. "The sale would allow
Ecuador to reintegrate with international
markets," he said. "The banks want 12
percent, which is too expensive for me."
BIESS also is reducing its holdings of
Ecuadorean government bond holdings
in order to encourage local trading for the
notes, Vieira added. So far in 2011, the
bank has sold $352 million and is plan-
ning the sale of an additional $328 mil-
lion, he said. "There's a change of policy,"
Vieira said. "Before, the fund waited for
the paper to mature. Now the plan is to
help generate a secondary market."
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assessments and monitor business prac-
tices, including those of their independ-
ent contractors. Corporations must also
be vigilant in extending hospitality, busi-
ness courtesies, interacting with public
officials and facilitating payments—all
practices that could become investigated
and penalized, unbeknownst to corpo-
rate directors. Corporations must take
precautions where these practices are
legally permissible in other jurisdictions.
The Act is a promising instrument that
should prove successful in the fight
against corruption. Corporations are
today considering measures to discon-
tinue practices that ethically and/or
legally could be deemed an offense.
Ultimately, whereas previous reforms
failed to change attitudes often tolerant
of corruption, the Act seeks an equally
lofty but more reasonable goal: to create
an airtight legal system immune to cul-
tural proclivities for skirting corruption
laws. Whether it achieves this goal by
creating competitive disadvantages for
U.XK.-based corporations is a different
question."

Luis A. Viada, member of the

Financial Services Advisor

board and executive vice

president of MicroRate, Inc.:
"The fact that the Act extends well
beyond the scope and reach of the
already strict rules of the U.S. FCPA rais-
es concerns about its potential impact on
businesses anywhere. If we consider just
three of the provisions of the Act, the
problems of compliance and enforce-
ment will become evident. The Act
broadens the scope of liability to include
failure to prevent inducements provided
by third parties with whom the company
might be associated. It extends to any
company doing business in the United
Kingdom and covers an alleged act of
bribery in another country even if it is
no way connected to the company's busi-
ness in the United Kingdom, and regard-
less if that kind of inducement is legal in
that country. It expands the definition of
a bribable person to practically any pub-

lic official at any level. Now take the case
of a U.S. company having one line of
business in the United Kingdom that is
outsourcing certain activities of an
entirely different unit to an independent
service provider in Guatemala. If indi-
viduals in the Guatemalan company

€C1f we consider just three of the
provisions of the Act, the
problems of compliance

and enforcement will

become evident.”??

— Luis A. Viada

decide to offer soccer tickets to a low-
level bureaucrat to help speed up a rou-
tine approval, technically that act can
create a vicarious liability for the execu-
tives of the U.S. company. While this
seems an extreme application of the Act,
companies will still have to expand their
compliance procedures to cover this
much broader range of possible infrac-
tions—at considerable cost of imple-
mentation and ongoing administration.
On the enforcement side, one has to
wonder if the Act will only succeed in
dissipating scarce resources across a mul-
titude of otherwise trivial business activ-
ities rather than improving the odds of
snaring the truly egregious cases of
bribery and corrupt practices."

Jeffrey Lehtman, partner at
Richards Kibbe & Orbe LLP in
Washington: "The U.K. Bribery
Act is likely to change the face
of anti-corruption enforcement. While
the legislation includes stiffer penalties
for violations and expands the scope of
individuals and entities covered by the
Act, the real impact of the law is that it
signals a new era of enhanced enforce-
ment by authorities in the United
Kingdom. Financial institutions that

Continued on page 4
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operate in Latin America and the
Caribbean must realize that their actions
and the actions of their employees and
agents will be subject to intense scrutiny
by local authorities, by aggressive regula-
tors in the United Kingdom seeking to
bring new cases under the Act and by U.S.
authorities who continue to enforce the
FCPA with great vigor. Now is the time
for companies to implement or enhance
their anti-corruption compliance pro-
grams that include procedures tailored to
their businesses and risk profile, training
for employees and a process by which
their compliance program can be audit-
ed. Compliance programs are particular-
ly critical because under the Act a compa-
ny is guilty of failing to prevent bribery
by a person associated with the company
unless it can show that it had 'adequate
procedures' in place to prevent bribes
from being paid. It is too early to judge
the extent to which the Act will be effec-
tive at reducing corruption, but if recent
experience with the FCPA is any indica-
tion, Latin America and the Caribbean
will be a focal point for enforcement
efforts by regulators in the United
Kingdom."

Keith Korenchuk, partner, and

Sam Witten, counsel, at Arnold

& Porter LLP in Washington:

"The recent effectiveness of the
U.K. Bribery Act, combined with the
increase in U.S. enforcement of the
Foreign Corrupt Practices Act (FCPA),
which prohibits bribery of foreign offi-
cials by persons subject to U.S. jurisdic-
tion, heightens the need for effective
anti-corruption compliance programs by
companies doing business in Latin
America and the Caribbean. The Bribery
Act prohibits bribery of non-U.K. offi-
cials by persons subject to U.K. jurisdic-
tion. It applies to persons ordinarily resi-

Latin America Advisor

dent in the United Kingdom and compa-
nies carrying on a business there. It thus
gives U.K. courts new jurisdiction for
bribes of Latin American, Caribbean and
even U.S. officials by entities subject to
UK. jurisdiction. Notably, the Bribery
Act, unlike the FCPA, also covers com-
mercial bribery. Vigorous enforcement of
anti-corruption laws in the region is
inconsistent, even though most countries
are parties to the Inter-American

“The Bribery Act, unlike
the FCPA, also covers
commercial bribery. »

— Keith Korenchuk

Convention Against Corruption. Some,
like Brazil, are actively seeking to
strengthen their corruption laws. The
concurrent requirements of the FCPA
and the Bribery Act should lead compa-
nies subject to their jurisdiction to
review and, where necessary, strengthen
their anti-corruption programs. Just as
importantly, companies in Latin America
and the Caribbean that wish to do busi-
ness with multi-national companies sub-
ject to the FCPA and the Bribery Act will
likely be required to demonstrate the
efforts they have made to implement
compliance programs even though they
would not be subject to those laws. In
this way, these new laws are likely to have
far reaching effects all across the region."

The Advisor welcomes reactions to the
Q&A above. Readers can write editor
Gene Kuleta at gkuleta@thedialogue.org
with comments.
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