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How Will Ecuador's New Constitution Affect Foreign Investment?

Ecuador's new constitution will
expand President  Rafael
Correa's control over the central
bank, the oil and mining sectors
and utilities, as well as create increased
laws and restrictions for foreign invest-
ment. What will be the impact on foreign
investment in Ecuador? How will the new
constitution affect bilateral investment
treaties Ecuador has already signed?

Guest Comment: Jonathan C.

Hamilton: "The new Constitution

must be understood in context of

myriad legal steps affecting for-
eign investment in Ecuador. Ecuador
sometimes hints that it is kinder and gen-
tler than Venezuela in its treatment of for-
eign investment. Let's look at the recent
legal record. On October 23, Ecuador pub-
lished letters terminating its bilateral
investment treaties (BITs) with eight small
countries across Latin America, emphasiz-
ing that Ecuador "is in the process of
reviewing its legal system and its national
and international policies in investment
matters.” On October 20, Ecuador's new
Constitution entered into force, its 21st
constitution since independence in 1830.
It prioritizes domestic investment, reserves
natural resources to state control and sub-
jects privately-held utilities to intrusive
audits. It establishes a new constitutional
court, limits consent to arbitration and
gives the authority for ratifying treaties to
the new National Assembly. In addition,
Ecuador previously notified that it would

Inside This Issue

no longer consent to arbitration at the
International Center for Settlement of
Investment Disputes (ICSID) at the World
Bank of disputes involving the exploitation
of natural resources such as oil, gas and
minerals. The efficacy of Ecuador's efforts
to circumscribe treaty protections under
international law may yet be tested due to
survival provisions and the continued
effectiveness of other BITs that make it dif-
ficult for Ecuador to extract itself from the
investment treaty framework. The efficacy
of its efforts to change domestic law will be

Continued on page 4

Former Argentine President
Menem Ordered to Testify

Afederal judge in Argentina on Thursday
ordered former President Carlos Menem
to testify in a case involving an alleged
cover-up after the 1994 bombing of a
Jewish community center. See story on
page 2.

Photo: Argentine Government.
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President of Uruguay Vetoes
Abortion Legalization Bill

Uruguayan President Tabare
Vasquez vetoed legislation Thursday
that would have legalized abortion
during the first 12 weeks of preg-
nancy. Currently, abortion is only
allowed in cases of rape or when the
woman's life is in danger. The bill
that lawmakers passed Tuesday
would have allowed women to ter-
minate a pregnancy if the mother or
fetus faced health risks and also in
cases of dire poverty.

Chile's Central Bank Keeps
Interest Rate Unchanged

Showing more concern about eco-
nomic slowdown than over fears of
inflation, Chile's central bank kept a
key interest rate unchanged
Thursday. As economists had been
expecting, the bank kept the
overnight rate at 8.25 percent. The
price of copper, Chile's main export
fell more than 60 percent since June
and a central bank survey released
November 6 predicted that GDP will
increase only 2.5 percent next year,
Bloomberg News reported.

Company Begins Development of
Former US Air Base in Panama

A British company has begun devel-
opment of a former US Air Force
base in Panama, changing the for-
mer Howard Air Base into a com-
mercial and residential develop-
ment, the Associated Press reported.
London & Regional Properties says
finishing the project will take 40
years and cost $700 million, while
creating 40,000 jobs. It will include
11 million square feet of commercial
area and 20,000 homes. During the
ribbon-cutting, President Martin
Torrijos said that despite global eco-
nomic woes, Panama is still attract-
ing foreign investment.
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Political News

Judge Orders Former Argentine
President to Testify in Bombing Case

A federal judge in Argentina on Thursday
ordered former President Carlos Menem
to testify in the trial involving an alleged
cover-up after the deadliest terrorist attack
in Argentina's history, the Associated Press
reported. The case involves the 1994 attack
on a Jewish community center, which left
85 people dead and 200 injured. Federal
Judge Ariel Lijo ordered Menem, along
with his brother Munir, two former police
officers, two former intelligence officials
and another federal judge to testify. The
case revolves around Alberto Jacinto
Kanoore Edul, a Syrian-Argentine busi-
nessman who was under investigation in
the bombing of the Argentine Israeli
Mutual Association. Lijo alleges the for-
mer president instructed his brother to
pressure a judge to drop the probe into

Menem has denied the cover-up
allegations, dismissing them as

political persecution.

Kanoore's alleged involvement in the
attack. Kanoore was never charged and
officials do not know his whereabouts.
Menem has denied the cover-up allega-
tions, dismissing them as political perse-
cution by President Cristina Fernandez
and her husband, former President Nestor
Kirchner. Lijo ordered Menem, who was
president from 1989 to 1999, to testify
December 9. In a separate case, Menem,
78, also stands charged with arms traffick-
ing. However, he has failed to appear in
court in that case, citing health concerns.

Thousands in Chile Not
Informed They Have HIV

Public and private health officials in Chile

have failed to tell thousands of people that
they tested positive for HIV, the virus that
causes AIDS, Chilean Health Minister
Alvaro Erazo told members of Chile's
Congress Thursday. Private health services
neglected to tell approximately 1,700 HIV-
positive patients they are carrying the
virus while public health officials failed to
inform more than 500, leading to con-
cerns they may be unknowingly spreading
HIV, the Associated Press reported. Some
patients provided health care profession-
als with wrong addresses, but it appears
public health officials never attempted to
reach more than 200 HIV-positive
patients, Reuters reported. "There is no
justification for that," said Erazo, accord-
ing to the AP. Erazo's predecessor resigned
amid the notifica- g
tion scandal. Chile [}
has now launched
a campaign to find
and inform the |
patients.  Health |
experts argue some
conservatives have
thwarted  public
health campaigns Erazo

by preventing sex- File Photo: City of

ual education in gauriago.

schools. Also, two

television stations refused to air govern-
ment public service ads promoting con-
dom use. "There is a great general negli-
gence," said social worker Marco Becerra,
who helps coordinate efforts to prevent
the spread of AIDS. "Argentina and Brazil
have mandatory sexual education at
schools from early grades, while here we
are still discussing it."

Economic News

Ecuador and Colombia Finalize
230 MW Energy Link

Ecuador and Colombia were scheduled to
finalize a new connection between their
electric grids early Friday morning,
reported EFE. The new link will provide
Ecuador with 230 MW of additional
power in the event its hydroelectric dams
can't produce enough electricity during
the dry season that started at the end of
October. A spokesman for Ecuador's

Page 2 of 4



Inter-American Dialogue’s Latin America Advisor

National Center for Energy Control
(Cenace) told EFE on Thursday that "if
Ecuador needs energy for whatever emer-
gency" it can count on Colombia. The
connection, built by Transelectric de
Ecuador and Empresa de Energia de
Bogota and operated by Cenace and XM
Mercados Colombianos, is the second of
its kind after a 250 MW link built in 2003.

Mexico Hedges Oil at $70 a Barrel to
Protect Against Falling Prices

In an effort to protect Mexico's economy
from falling oil prices, the country hedged
next year's exports at $70 a barrel through
the purchase of put options, Bloomberg
News reported. Mexico started buying put
options in July from international finan-
cial institutions, Finance Minister Agustin
Carstens said at a news conference in
Mexico City. The move gives Mexico the
right to sell oil at $70 a barrel, the price
Mexico's Congress assumed it would sell
at in figuring its annual budget. The
options will prevent Mexico from having
to cut spending if oil stays below $70 a
barrel. Pemex, the state oil company, pro-
vides the Mexican government about 40
percent of its revenue. Light sweet crude
for delivery in December rose $2.08, set-
tling at $58.24 a barrel Thursday on the
New York Mercantile Exchange.

Company News

Pao de Acucar Shares Jump
on Rising Same Store Sales

Shares of Grupo Pao de Acucar, Brazil's
largest retailer, leapt Thursday after the
company reported that its same-store net
sales rose 17 percent in October, year on
year, the company said. Stores open for
more than one year posted the higher
sales as consumers demanded more elec-
tronic goods. In Sao Paulo trading, the
company's preferred stock rose 9.9 per-
cent to 34.85 reais. Its shares have
increased in value 16 percent since the
beginning of the year, in comparison to
the Bovespa index, which has fallen 43
percent. Net sales in all of the company's
stores rose 29 percent in October to 1.53
billion reais ($US 659.6 million).
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Capitol Hill Watch

US Congress to Consider Preferential Trade Status for Paraguay

By Elisabeth Burgess
Special Advisor Correspondent

ASUNCION, PARAGUAY—Rep. Eliot Engel (D-NY) this week said he plans to intro-
duce legislation early next year to grant Paraguayan exports duty-free access to the US
market. Such trade preferences would give Paraguay similar advantages to those that
Andean countries have enjoyed since 1991 under the Andean Trade Preference Act and
subsequent Andean Trade Promotion and Drug Eradication Act (ATPDEA), which
require countries to cooperate with the US in anti-narcotics efforts.

"It would be a win for both countries," Engel told the Advisor Wednesday. Engel, who
chairs the US House's Western Hemisphere subcommittee, visited Asuncion with
seven other members of Congress this week to discuss issues including trade prefer-
ences with Paraguayan President Fernando Lugo. Other House members in the dele-
gation included Dan Burton (R-IN), Lincoln Davis (D-TN), Virginia Foxx (R-NC),
and Maxine Waters (D-CA).

When asked whether Paraguay would have to meet certain conditions to get trade pref-
erences, like the anti-drug cooperation required of Andean nations under ATPDEA,
Engel said the bill would "certainly include some anti-drug measures." However, he
said it is unclear whether the requirements would be as specific as ATPDEA.

Paraguay, a landlocked country of just 6 million people, is not a major narcotics pro-
ducer, but it is a big transit hub. Also, marijuana growing is on the rise in the north-
east part of the country.

Paraguay has felt excluded from the Andean trade preferences, said Raul Cano, trade
director of the country's foreign affairs ministry. While Paraguayan exports to the US
amounted to just $66 million in 2006 (0.2 percent of Paraguay's total exports),
Bolivia's reached $362 million because of Bolivia’s "unfair" advantage, Cano told the
Advisor. "We never had a policy of confrontation with the United States like a neigh-
boring country has, yet we don't have trade deals," he lamented. Hearing about Engel's
proposal "is music to our ears," Cano said.

Imposing conditions such as anti-narcotics cooperation could make the deal more
thorny, but not impossible, said Frank Mora, a professor at the National Defense
University in Washington and an expert on US-Paraguayan relations. Drug trafficking
"remains a critical security issue for the US in Paraguay," Mora told the Advisor, not-
ing that anti-drug cooperation is limited, despite some training and institution build-
ing, and there are some "trust issues" between the two countries' anti-narcotics agen-
cies.

In the Paraguayan Congress, "some parties or factions will make an issue of 'condi-
tionality," Mora said. "Anti-Americanism is in vogue so there are some political points
to be made. The US will have to navigate carefully but ultimately it will be supported
but not without some heated rhetoric."

Ninety percent of Paraguay's exports to the US are diverse manufactured or semi-
manufactured goods, rather than Paraguay's traditional commodities exports of beef,
soy, cotton, and wood products, according to Fernando Masi, director of a local think
tank, the Centro de Analisis y Difusion de Economia Paraguaya.

Under the General System of Preferences, some Paraguayan exports enter the US duty
free, but many products don't fall under GSP rules.
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tested by time—and time and again in
Latin America these types of efforts have
not ended well."

Guest Comment: Carlos F.

Vazquez: "Ecuador's new

Constitution of course expands

President Rafael Correa's con-
trol over the central bank and above all
over the so called "strategic sectors" such
as oil, mining, electricity, telecommuni-
cations and water. Thus, according to the
new Constitution, the formulation of
monetary, credit and financial policy is
exclusively the domain of the president,
meaning the Ecuadorean central bank
has lost its autonomy and independence.
Moreover, the Constitution provides that
the government reserves the right to
manage, regulate, control and negotiate
the strategic sectors, which implies the
concentration and centralization of those
sectors under control of the president. In
fact, it seems to be that the concentration
of powers—like Hugo Chavez in
Venezuela—is the main policy Correa is
following. It is well known that the
Constitution was written and approved
by his political movement and his small
list of advisors. Depending on oil prices,
Correa will need foreign investment to
carry out some important projects
already promised to the people in matters
such as telecommunications, electricity
and water services. Correa should
demonstrate through a clear investment
policy that foreign investors are welcome
in Ecuador, otherwise no one will trust
the state. Concerning bilateral investment
treaties (BITs), the new Constitution pro-
vides that Ecuador may not sign interna-
tional treaties or instruments that include
jurisdiction referred to international
arbitrations. As we know, most or per-
haps all BIT's include a clause for inter-
national arbitration."

Guest Comment: Erich Arispe:
"Chronic political instability,
labor market inflexibility and
poor protection of investors'
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rights have prevented Ecuador from cap-
italizing on its rich natural resource base.
The new Constitution further weakens
the country's business climate and is like-
ly to exacerbate the impact of external
shocks on the economy. Lower commod-
ity prices will not only reduce FDI inflows
into emerging markets including
Ecuador, but will also limit the govern-
ment's fiscal capacity to offset the loss of
private investment. The new global sce-
nario is worrisome given Ecuador's lag-
ging performance during the last com-
modity boom. Between 2003 and 2007
real GDP grew on average by 4.6 percent,
comparing favorably only to Bolivia (4.1
percent) among Andean countries.
Moreover, FDI inflows averaged 1.6 per-
cent of GDP, considerably below those of
commodity exporters such as Peru and
Colombia. Rather than creating the con-
ditions to reverse this trend, the new
Constitution increases state intervention-
ism in the economy. It is unclear how the
government will proceed in harmonizing
bilateral investment treaties with the new
Constitution. However, the constitution
limits the scope for international arbitra-
tion in the settlement of investment dis-
putes. This provision and the Correa
administration's "strong arm" negotia-
tion tactics will further deter much need-
ed investment. In the absence of policy
adjustments, Ecuador's macroeconomic
performance will deteriorate, pressuring
both external and fiscal accounts and
increasing financing needs at a time of
limited access to private capital.”

Jonathan C. Hamilton is a member of the
Energy Advisor board and a Partner at
White & Case in Washington.

Carlos F. Vazquez is a Partner at Romero
Arteta Ponce Abogados in Quito.

Erich Arispe is Associate Director of the
Sovereign Group at Fitch Ratings in New
York.
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