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LATIN AMERICA ADVISOR

Can Anti-Corruption Laws Work for Businesses the Region?

According to a survey on corrup-

tion in Latin America released

last month, over 80 percent of the

201 executives interviewed saw
anti-corruption laws in the countries they
do business in as ineffective. Why are
these laws not working for companies in
the region? What can governments and
businesses do to improve anti-corruption
laws and monitoring?

Guest Comment: James Tillen:

"The business community's lack

of faith in anti-corruption laws

in the region is attributable pri-
marily to a lack of enforcement of those
laws. Although there has been no shortage
of corruption scandals in Latin America,
successful prosecutions are rare. In con-
trast, the United States now aggressively
enforces the Foreign Corrupt Practices Act
(FCPA), with high profile companies fined
millions of dollars and individual execu-
tives sentenced to jail. As a result, numer-
ous US companies are spending heavily on
anti-corruption compliance programs,
training, and even compliance testing,
which often leads to self-disclosures and
government enforcement actions, which
create more attention on the FCPA. Similar
developments are occurring in Europe,
where countries are beginning to take seri-
ously their obligations under the OECD
Convention on Combating Bribery of
Foreign Public Officials in International
Business Transactions. High profile prose-
cutions and investigations (such as

Inside This Issue

Siemens in Germany) have drawn atten-
tion to the corruption laws and led
European companies to develop anti-cor-
ruption compliance programs. The OECD
monitoring  mechanisms  encourage
enforcement and publicly shame countries,
such as the United Kingdom, not actively
implementing their obligations under the
Convention. The OAS, whose monitoring
is focused on prevention, should instead
focus on enforcement of the Inter-
American Convention Against Corruption.
Rigorous enforcement punishes wrongdo-

Continued on page 3

Venezuelan Foreign Minister
Lashes Out Over Suitcase-Gate

Venezuelan Foreign Minister Nicolas
Maduro said the US government “fabri-
cated" evidence in the case of a
Venezuelan businessman convicted
Monday in Miami. See story on page 3.

File Photo: Venezuelan Government.
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Peru Declares Emergency in
Province Wracked by Protests

Peru on Wednesday declared a state
of emergency in a southern province
that has seen violent clashes over a
new mining royalty law, the
Associated Press reported. The
protests in Tacna province erupted
in the wake of a new law that redis-
tributes royalties to a neighboring
province to pay for education, water
and other services. The government
is suspending rights including that
of public assembly for 30 days, and
is authorizing the Army to take
action. Protests began to flare last
Thursday when 4,000 protestors
gathered and set fire to a govern-
ment building. Three people have
been killed during the demonstra-
tions.

Honduras Delays Presidential
Primaries Because of Floods

Honduran officials on Tuesday said
they are postponing the presidential
primaries for two weeks because of
intense flooding, the Associated
Press reported. The Congress says
the primaries will be rescheduled for
November 30. The country has been
beset by a cold front and torrential
rains that have led to severe floods
leaving 34 dead and $154 million in
damage.

Brazilian Central Bank to Offer
Half a Billion in Swaps

Brazil's central bank plans to offer
approximately $500 million in dollar
swaps today, Reuters reported. The
bank has been attempting to inject
more liquidity into the foreign
exchange market. The bank said
Wednesday that it will be offering as
many as 10,000 dollar swap con-
tracts. The bank had not offered
swaps for two years but began offer-
ing them again last month in the
midst of the global financial crisis.
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Political News

US Government Report Says Plan
Colombia Failed to Meet Goals

Plan Colombia, a US aid package worth
nearly $5 billion failed to meet its target of
reducing illegal drug production in the
South American country by half, accord-
ing to a new report released Wednesday by
the US General Accounting Office (GAO).
The report says cultivation of coca
increased by 15 percent between 2000 and
2006. However, cocaine production rose
by four percent because anti-drug efforts
forced growers to spread crops in various
locations, leading to less production. The
report also said production of heroin and
opium fell by half during that period.
Although the report gives poor marks for
the fight against illegal drugs, it does say
the funding helped Colombia make the
country safer, the Associated Press report-
ed. The GAO report adds the Colombian
military has made progress against leftist

rebels and points out murder and kidnap-
ping rates are falling. Lawmakers in the US
said they may have to cut aid to Colombia
because of the financial crisis. US aid to

The report says cultivation of coca
in Colombia increased by 15 per-
cent between 2000 and 2006.

Colombia could also be affected because
of a scandal in which Army officers have
been accused of killing civilians and pass-
ing them off as rebels killed in combat. US
Vice President-elect Joseph Biden, the
chairman of the US Senate Foreign
Relations Committee, had requested the
GAO report and has proposed cuts in mil-
itary aid to Colombia.

What Latin American Leaders are Saying About President-Elect Obama

Venezuela: "This historic election of an African American to lead the most powerful
country in the world is a sign that the change of era which has taken root in South
America could be reaching the doorstep of the United States," said the Venezuelan
embassy in Washington. "From the homeland of Simon Bolivar, we are convinced the
time has come to establish new relations between our countries and in our region,
based on the principles of respect for sovereignty, equality and true cooperation.”

Mexico: "President Calderon repeated the Mexican government's commitment to
strengthening and deepening bilateral relations and working to construct a better
future for the region,” according to the Mexican embassy in Washington. "He
expressed his confidence that relations between the two countries would begin a new
stage of progress based on joint responsibility, respectful, open dialogue and mutual
trust. He hailed the fact that the US electoral process, with an unprecedented degree
of participation by US voters, ratifies the solidity of democratic life in that country.
Lastly, he invited the successful candidate to visit Mexico in the near future."

Brazil: President Luiz Inacio Lula da Silva said Obama should "build a more active
policy toward Latin America” and concentrate on development in the region, accord-
ing to the Associated Press. Foreign Minister Celso Amorim hopes the new US presi-
dent brings "a lessening of tensions in the US relation with Latin America."

Argentina: "A black man who is the president of the most powerful country in the
world should move us all to be an open society, to be a society without prejudice,” said
President Cristina Fernandez.
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Mexican Authorities Investigate
Crash That Killed Interior Minister

Officials in Mexico said Wednesday that
the small plane crash that killed Interior
Secretary Juan Camilo Mourino and at
least 12 others, including victims on the
ground, appeared to be an accident, the
Associated Press reported. However,
authorities say they are thoroughly inves-
tigating the crash. US and British author-
ities are assisting in the investigation.
Mourino was aboard a government
Learjet with former drug crime prosecu-
tor Jose Luis Santiago Vasconcelos, when
it went down in Mexico City's Lomas de
Chapultapec neigh-
borhood. The plane
crashed into rush-
hour traffic, ignit-
ing a fireball that
was heaved into the
air. The officials
aboard the plane
were returning to
Mexico City from
an event in San Luis
Potosi. Mourino, 37, was in charge of
national security and was a close advisor
to President Felipe Calderon. In the US,
Homeland Security Secretary Michael
Chertoff said Mourino was "a courageous
and strong partner in the fight against
dangerous criminal groups."

Mourino.

Photo: Mexican Gov't

Caracas Lashes Out at FBI, Bush
Administration in 'Suitcase-Gate'

Venezuelan Foreign Minister Nicolas
Maduro blasted the FBI and the adminis-
tration of US President George W. Bush
Wednesday, claiming they "fabricated"
evidence in the trial of a Venezuelan busi-
nessman, the Miami Herald reported. The
businessman, Franklin Duran, was con-
victed Monday in Miami on charges
including acting as an unauthorized agent
for the government of Venezuelan
President Hugo Chavez. Duran was found
guilty in connection with Argentine cus-
toms officials' 2007 seizure of a suitcase
filled with $800,000 in cash, which US
prosecutors argued was a campaign con-
tribution from Chavez to Argentine
President Cristina Fernandez. Both presi-
dents have denied the allegation. Maduro
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Featured Q&A
Continued from page 1

ers, deters others from unlawful conduct,
and leads to prevention."

Guest Comment: Judd Kessler:

"The good news from the sur-

vey on corruption is that better

laws and treaties are in place.
The bad news seems to be that they still
do not have great impact on the behavior
of individuals, businesses and govern-
ment officials. In 1995, the Inter-
American Bar Foundation, which I ran
with my colleague, Andres Barreto,
organized a conference on transparency
in public contracting. The consensus of
the participants was that anti-corruption
laws by themselves, no matter how 'mod-
ern,’ were inadequate to reduce corrup-
tion. What was needed were several addi-
tional elements. First on the list is a well
informed citizenry. Laws on the books
are likely to continue to be ignored by
governments unless citizens know that
they exist and how they work. They also
need to be educated about the size and

nature of corrupt acts in their country
and how they affect the public. Without
broad public education in some detail on
these issues, it is doubtful that public
outrage will ever force real change.

« Corruption becomes

institutionalized because laws

governing commerce are not. »

— Peter E. Schaefer

Second, laws must put fear in corrupt
hearts. At present, those involved in cor-
rupt acts, especially government officials,
can be fairly certain that even if their acts
come to light nothing will happen to

Continued on page 4

said witnesses "had a pistol put to their
heads and were made to invent occur-
rences and dates." High-level officials in
Venezuela and Argentina were implicated
in the case.

Economic News

Chile's Inflation Rate Rose
to 14-Year High in October

Increasing food and transportation costs
in Chile led the country's inflation rate to
a 14-year high in October, the country's
National  Statistics  Institute  said
Wednesday. Prices for consumer goods
rose 9.9 percent in October of this year
from October 2007, Bloomberg News
reported. Chile's central bank will hold a
policy meeting next week, at which it will
face pressure to raise interest rates. It has
already raised rates five times this year.
Since May, inflation has been rising three
times as fast as the rate the bank had pre-
dicted. The central bank also said
Wednesday that Chile's economy grew by

5.5 percent in September, as compared to
September of last year.

Company News

Steel Stocks Slump as Concern
About Demand Grows

Brazilian steel stocks, led by Siderurgica
Nacional (CSN), slumped Wednesday in
Sao Paulo as investors grew more con-
cerned about a drop off in steelmakers'
earnings, Bloomberg News reported. CSN
closed down 12 percent at 26.61 reais.
Gerdau, the biggest steelmaker in Latin
America, slumped ten percent to 13.98
reais. Usinas Siderurgicas de Minas
Gerais fell 8.8 percent to close at 26.17
reais. Gerdau said it would cut output to
adjust to declining demand in the market.
ArcelorMittal predicted its earnings will
fall by up to 48 percent in this year's
fourth quarter. In September, global steel
production declined 3.2 percent from
September of last year, according to the
Brussels-based World Steel Association.
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them because they expect that those
authorities with power to prosecute may
well remain indifferent or, if not, may be
encouraged not to take action by further

The value of these economically-active
assets is well over one trillion dollars and
generates the primary income for 80 to
90 percent of the population. Structuring

€1t needs to be recognized that in many countries, illicit enrichment

is not only tolerated but admired and imitate

bribery or threats. Government hotlines
providing anonymity, if necessary, and
whistle-blower programs need to be
instituted, providing rewards for those
who speak up. Third, the underlying cul-
ture must be changed. It needs to be rec-
ognized that in many countries, illicit
enrichment is not only tolerated but
admired and imitated. A long-term goal
must be to change that attitude. Without
being moralistic, the teaching of ethics
and basic legal principles needs to be
introduced in secondary schools, univer-
sities, government and businesses.
Television, radio, chambers of commerce
and business associations should also
take a leading role in these programs.
Unless something is done to arouse the
public from its present state of lethargy in
most countries, nothing important is
likely to happen."

Guest Comment: Peter F.

Schaefer: "In the recent Miller

& Chevalier survey on corrup-

tion in Latin America, almost
half the businessmen said corruption was
a problem and nearly 70 percent of them
said that there would be no consequences
for this criminal behavior. According to a
recent Inter-American Development
Bank Study on the informal economy in
Latin America in just 12 countries, more
than 90 percent of businesses and nearly
80 percent of rural properties and urban
dwellings are in the informal economy.
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d. »

— Judd Kessler

and managing an informal economy in
which these assets may be bought and
sold is an enormous undertaking and to
do so there is an absolute need to create
predictable rules of commerce. This need
trumps any moral reservations about
criminal acts aimed at providing those
rules. In an informal economy, illegal
means are used for legal ends. For
instance, informal (technically illegal)
workshops produce legal products. If you
don't have a civil code which sets the
rules for this enormous economy to func-
tion, then the participants will create
their own rules. In that setting, corrup-
tion largely reflects the lack of civil law
which is able to create a predictable rule
set. Corruption becomes institutionalized
because laws governing commerce are
not. To fix corruption you must create a
transparent, universal, enforceable rule
set based on laws governing commerce.
Good laws will attract adherents if they
are economically viable and provide a
better, cheaper set of rules."

James Tillen is a Member at Miller ¢
Chevalier Chartered.

Judd L. Kessler is a Partner at Porter,
Wright, Morris & Arthur in Washington.

Peter F. Schaefer is a writer and
researcher, and has published work recent-
ly on property rights in Latin America.
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